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Dear Bill 
 
SCOTTISH GENERAL ELECTION (CORONAVIRUS) BILL: DELEGATED 

POWERS AND LAW REFORM COMMITTEE STAGE 1 CONSIDERATION 

 

I would like to express my appreciation for the steps that the Committee has taken to 
consider the above Bill so soon after its introduction. I have had sight of the letter 
concerning the Committee’s deliberations on the Bill dated 17 November and I am 
pleased to attach as an Annex A, a response to the points raised.  

 
I hope that this assists the Committee’s deliberations. Please do not hesitate to 
contact me if I can be of further assistance.  
 

Given the expedited timescales involved with the Bill, I am copying this letter to the 
Convener of the Standards, Procedures and Public Appointments Committee. 
 
 

 
 
 

GRAEME DEY 

 
 



ANNEX – RESPONSE TO POINTS RAISED IN LETTER OF 17 NOVEMBER 2020 
 
Section 3 – Closing date for application to vote by post or amend existing 

absent vote arrangements  

 
1. What is the rationale for the amendments in section 3 which move the deadline 

from 11 to 21 days? 

 
Electoral Registration Officers have asked for this amendment because 
experience indicates that there will be a spike in applications close to the 
deadline. The pandemic is likely to produce a much greater spike than usual. 

Fuller details and statistics can be found in the Policy Memorandum at 
paragraphs 16 to 19. To process applications, including checks on eligibility, 
and issue postal voting papers promptly, an earlier deadline is thought 
necessary in order to ensure that applicants who qualify for a postal vote will 

be able to vote by post at the election.  
 

2. In what circumstances might the Scottish Ministers consider it necessary to use 
the power? 

 
Noting that the power is only to relax the deadline, not bring it forward to further 
before the poll, the power could be used to alter the deadline if the poll proceeds 
as intended on 6 May 2021. However, the deadline will have been backed by 

messaging to encourage early application and administration will have been 
planned around the date, making it undesirable to use the power to alter a 
deadline once it has been publicised. Following discussions with electoral 
administrators, there are no plans to alter the deadline in respect of an election 

held on 6 May 
 
It is more probable that the power would be used where the poll is postponed.  
In particular, if a significant number of applications has already been received, 

there may be scope to revert to something closer to the usual deadline ahead 
of the postponed poll. The report to the Parliament on progress in processing 
postal vote applications provided for at section 4 of the Bill would help to inform 
whether that is possible.    

 
3. Is there a cut-off point ahead of the 21-day deadline at which point Scottish 

Ministers would no longer consider it appropriate to use the power to change 
the deadline? 

 
In practice it is unlikely that it would be appropriate to use the power after a date 
for submission of applications had begun to be publicised. Electoral 
administrators would plan around the date, and it is unlikely (since applications 

can be made on-line) that the deadline would be relaxed as a result of people 
experiencing difficulties in making applications by the deadline. It is more likely 
that the decision would be taken as part of planning for a postponed election, 
rather than made once that election’s timetable had commenced. 

 
4. Would Scottish Ministers use the power if the poll was conducted as an all-

postal ballot? 



 
As will be explained below, the Scottish Ministers do not consider it practicable 
that the poll intended for 6 May could be conducted as an all-postal ballot. Such 

a ballot would need a substantial planning period, for appropriate messaging to 
be undertaken and to ensure that all voters can apply and receive a postal vote. 
In that eventuality, as electoral administration would differ from the norm, 
thought would have to be given as to when the deadline for postal vote 

applications should be set, leaving only provision for emergency applications 
after that point. Section 3 would, in that situation, set a minimum date, and as 
part of the consultation required by section 5(4) on provision for an all-postal 
vote, Ministers would in practice consider with the Electoral Commission and 

the Electoral Management Board what postal vote application deadlines should 
be set. 

 
Section 5 – Power to provide for all-postal vote 

 
5. For a further explanation as to why there would not be an opportunity for the 

Parliament to scrutinise any regulations? The Committee is particularly 
interested in whether there would be enough time after a decision has been 

made for an all-postal vote for regulations to be subject to scrutiny by the 
Parliament. 
 
Nobody knows the circumstances which would lead to the postponement of the 

election intended to proceed on 6 May, and (as said in the Delegated Powers 
Memorandum) the Scottish Government anticipates that it is only following a 
lengthy postponement of that poll that an all-postal ballot vote could in practice 
be provided for. Any lengthy postponement of the poll is likely to include periods 

during which the Parliament is in recess and may (or may not) include periods 
during which the Parliament cannot transact business as usual. The Scottish 
Government anticipates that a postponement of at least 6 months would be 
required for such a poll to be feasible, which is the maximum period that the Bill 

proposes for postponement by the Presiding Officer.  
 
In practice, it is possible that the power might not be used to provide for an all-
postal vote, even if such a vote were to be provided for. Accompanying 

documents for the Bill describe the likelihood that any postponement of the 
election would be undertaken by emergency legislation, rather than the use of 
the Presiding Officer power set out in section 11 of the Bill. Any such legislation 
could make provision for an all-postal vote, leaving the section 5 power to fill in 

any detail that was needed.  Such provision might need to be made at short 
notice, for example to remedy problems that had not been foreseen. 
 
If the Bill as introduced is passed, Parliament will have already approved the 

principle for the use of the power in the current emergency. The involvement of 
independent stakeholders and the Presiding Officer guards against 
inappropriate use of the power, for example use of the power in a partisan way 
for electoral advantage, though it is difficult to see how it could be used in such 

a way. 
 



That said, the regulations once made would be laid in Parliament in the usual 
way. It would then be for the Parliament to decide what consideration to give 
them and comment if it wishes to do so.  

 
6. If the Scottish Government were to maintain its position that no procedure 

should apply, given the requirement to consult before making the regulations, 
could draft regulations be shared with the Parliament in advance to allow 

Members to make comment as appropriate? 
 
The Scottish Government sees merit in the Committee’s thinking here and 
would be happy to consider what it suggests. However, it ought to be kept in 

mind that the duty is to consult before making regulations. There is no certainty 
that there would be draft regulations at the time of any consultation, which might 
be undertaken to inform the content and drafting of regulations. Parliament may 
also be in recess at the point at which a decision is considered to be required.  

 
7. One of the Scottish Government’s justifications for the use of the laid-only 

procedure is that the Parliament may not be able to meet because of recess or 
coronavirus. Given that the Parliament is now able to meet virtually and met 

throughout the recent summer recess, why is this reason justified? 
 
The circumstances in which the Parliament sat regularly during summer recess 
last year might, or might not, apply during any postponed election period. That 

would be a matter for the Parliament itself to determine. It is possible to 
envisage circumstances in which the Parliament would find meeting difficult, for 
example if a substantial number of its members were unwell or there were major 
IT problems. The prudent basis for contingency planning is to assume the 

worst.  
The requirement to consult the Presiding Officer before making the regulations 
is seen by the Scottish Government as a safeguard for the Parliament’s 
interests; he can consider whether Parliament can and should have some 

involvement, if he does not consider that the way in which Ministers are 
progressing proposals is taking account of that interest. 
 
The instrument would be laid, so despite the absence of a formal procedure in 

the Bill where the Parliament is meeting, virtually or otherwise, it would be able 
to consider the instrument if it considers it appropriate to do so.  

 
Section 8(1) – Power to provide for polling on additional days 

 
8. What are the circumstances in which it might be necessary to use this power? 

 
The impact of physical distancing on polling stations, and the need for them to 

operate in a manner which protects their staff, creates a risk that difficulties 
could arise in allowing all persons wishing to cast their vote in the time available. 
Also, should disruption of usual working arrangements be happening at the time 
of the poll, the times at which voters arrive at polling stations may differ from 

what would usually be expected. The extent to which applications for postal 
votes will reduce demand for in-person voting is unknown. 
 



In practice, the need to intimate any arrangements to voters, and issue 
appropriate polling cards, would require a decision to provide for multiple polling 
days some time ahead of the poll, based on safeguards that would be put in 

place. 
 

9. Again, given the requirement to consult before making the regulations, could 
draft regulations be shared with the Parliament in advance to allow Members 

to make comment as appropriate? 
 
Again, the Scottish Government sees merit in the Committee’s thinking here 
and would be happy to consider what it suggests. However, it ought to be kept 

in mind that the duty is to consult before making regulations. There is no 
certainty that there would be draft regulations at the time of any consultation, 
which might be undertaken to inform the content and drafting of regulations.   
Also, as any decision will be strongly informed by what electoral administrators 

wish, and they are likely to approach Ministers proactively to say what they 
want, there may not be much detail to any consultation. It may simply be 
whether attaching a second polling day to a prescribed day would suffice. 
 

10. Is there a cut-off point ahead of the election at which point Scottish Ministers 
would no longer consider it appropriate to use the power to provide for polling 
on additional days? 
 

In practice arranging polling place provision needs significant planning, as does 
staffing polling places. The locations have to be intimated to voters well in 
advance of the poll. These are significant constraints on making a late decision 
to have multiple polling days; it probably would require to be made no later than 

three months before the poll, and preferably sooner.  
 
As part of conversations on the Bill, the Scottish Government has asked the 
Convener of the Electoral Management Board to provide advice on this 

question, and on the number of days polling required. This will be based on 
analysis which the EMB will carry out related to the experience of recent by-
elections and projections for the number of voters, taking into account the time 
required for voting in person with physical distancing in place. 

 
11. The Bill as drafted allows additional days to be within 8 days immediately 

succeeding the day of the poll and do not need to be consecutive. Has 
consideration been given to the suitability of holding the election on non-

consecutive days? 
 
This has been discussed with electoral administrators who have expressed a 
preference that days run consecutively. However, the Bill has been drafted to 

give flexibility, there being the possibility that any polling arrangements might 
need to respond to circumstances in which a particular day needed to be 
avoided, or that arrangements to deliver an election safely required a 
separation of days to clean polling stations. The 8 day period has been provided 

to ensure that the election must be completed within a set time, however it is 
not envisaged as likely that the full period would be used. The likeliest scenario 
currently envisaged is voting on two consecutive days. The provision could also 



be employed for a re-arranged election and the flexibility in the provision allows 
account to be taken of any developments in thinking over the merits of holding 
voting over several days.  

 
12. If consecutive days were considered most appropriate for the poll yet Friday 7 

May 2021 was not considered appropriate as a second day, what steps can the 
Scottish Government take to ensure that a poll can only be held on consecutive 

days? 
 
There are no scenarios in which the Scottish Government can itself set the day 
on which a poll commences: the Bill underlines that the first day of voting will 

be 6 May 2021, unless the election is postponed. At most the Scottish Ministers 
can provide for the number of polling days, within the limits set in the power. 
Any change to the intended day of the poll can only be made by the Presiding 
Officer using the power at section 11 of the Bill, or by the Parliament itself by 

passing emergency legislation. 
 
Section 14 – Ancillary Provision 

 

Noting that ordinarily an ancillary power is subject to the negative procedure with the 
affirmative procedure being applied if primary legislation is being amended, the 
Committee asks the Scottish Government: 
 

13. For additional information about when the power might be used and why it is 
not considered necessary to provide for any scrutiny by Parliament of the 
regulations? 
 

The provision made by the Bill, although of large significance, is in itself very 
limited. The provision that can be made under section 14 is restricted to the 
purposes of the Act, in connection with it, and for giving full effect to it. Unlike 
most Bills, which are enacted to deliver long-term effects, this Bill is short-term 

in both its purposes and provisions, to ensure the conduct of the 2021 election. 
The Bill proposes some modifications of procedures, and describes particular 
changes from usual electoral processes that can be made. In practice these 
are processes that are already prescribed by subordinate legislation, within a 

framework. 
 
The nature of ancillary provision powers is that they provide flexibility and a 
safety net should a need to make provision arise and a power be found wanting. 

Rather than set out ways in which, for example, the power to provide for polling 
on more than one day can be used, having a power to make provision based 
on the principle is a suitable way to ensure that existing electoral legislation can 
be modified to fit with the unprecedented polling arrangement. That give 

flexibility to deliver the principle once the full circumstances of its use are 
known.   
 

14. Whether draft regulations could be shared with the Parliament in advance to 

allow Members to make comment as appropriate? 
 



The Scottish Government sees merit in the Committee’s thinking here and 
would be happy to consider what it suggests where timings of any use of the 
ancillary powers allow it. However, it ought to be kept in mind that here there is 

no duty to consult before making regulations and the power might be used to 
make provision swiftly, if circumstances arise that merit speed. There is no 
certainty that there would be draft regulations to share, though consultation is 
certainly possible if the ancillary powers were being used alongside use of one 

of the powers in the Bill, as enacted.   
 

 
Section 15 – Commencement: transitional, transitory or savings 

 
Noting (1) that it is possible that changes to primary legislation might be made and 
that would not always be appropriate for regulations not to be subject to any 
procedure and (2) that the power in section 14 also allows for the making of 

transitional, transitory or savings provision for giving full effect to the Bill, the 
Committee asks the Scottish Government: 
 

15. Why is it necessary to have both the power in section 14 (power to make 

ancillary provision) and this power in section 15(2)? 
 
This is seen solely as a safeguard, the nature of both the section 14 and 15(2) 
powers being that it is unpredictable when they might need to be used.  They 

serve different purposes. Section 14 is related to provision which stems from 
the purposes of the Bill, while section 15(2) is enabling provision that might be 
needed as a result of that provision having been brought into force.  
 

As stated in the Delegated Powers Memorandum, the Scottish Government 
does not envisage any use of this power at the present time, but the Scottish 
Government does not know what the final form of the Bill as enacted will be. 
 

16. Why it is not considered necessary to provide for any scrutiny by Parliament of 
the regulations? 
 
Commencement provision is commonly considered by the Parliament only after 

commencement regulations have been made, conventionally with 10 to 14 days 
being provided between the making of regulations and their coming into force. 
 
The unique circumstances of the 2021 election make it difficult to see what 

purpose such scrutiny would serve as regards the type of provision that could 
be made under this power. It is limited to transitional, transitory or saving 
provision, linked to commencement of provisions in the Bill as enacted. The 
provisions of the Bill are themselves temporary modifications of existing 

legislation for a single electoral event. 
 
Once made, any regulations would be laid in Parliament in the usual way. It 
would be for Parliament to decide whether to consider them, taking account of 

the circumstances of any use of this power. 
 

 


